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February 22, 2018

Laurie Miller

Director, Provincial Planning Policy Branch
Local Government and Planning Policy Division
Ministry of Municipal Affairs

777 Bay Street, Floor 13

Toronto, ON M5G 2E5

Dear Ms Miller,

Re: Proposed Regulation Related to Inclusionary Zoning

We would like to take this opportunity to support the comments made by the Ontario Non-Profit
Housing Association (ONPHA) with regard to the proposed regulation under the Planning Act,
related to inclusionary zoning (attached).

AdvantAge Ontario is the provincial association representing not-for-profit providers of long-
term care, services and housing for seniors. Members include not-for-profit long-term care
homes (municipal, charitable and non-profit nursing homes), seniors’ housing, supportive
housing, and community service agencies. Member organizations serve over 36,000 long-term
care residents annually and operate over 8,000 seniors’ housing units across the province. We
represent the full spectrum of not-for-profit seniors’ housing from independent living to
supportive housing.

Having access to affordable housing is very important for seniors with limited incomes. While
we were pleased to see the province develop legislation around inclusionary zoning to help
municipalities achieve affordable housing goals, we agree with ONPHA and other organizations
that the inflexibility of the proposed regulations will not allow local governments to meet their
specific needs. We have consulted with our municipal members who have indicated support for
ONPHA'’s position and recommendations, as the issues raised in ONPHA'’s submission impact
our members similarly.

In particular, our members have indicated that municipalities cannot afford the proposed
requirement for municipalities to compensate developers for 40% of each affordable housing
unit created. As ONPHA indicated, this requirement is unprecedented and against best practice.
Our members are invested in providing affordable and high quality housing and care for seniors
and would be unlikely to be able to partake in this program if required to meet the excessive
financial requirements.
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We join ONPHA, other associations, and our colleagues in municipalities across the province to
call for changes to the proposed regulation. Municipalities are ready to facilitate the
development of more affordable housing in their communities. Inclusionary zoning regulation
could help them do so if municipalities are not burdened with financial requirements and are
given the flexibility to meet local needs.

Sincerely,

Lisa Levin
Chief Executive Officer

Cc: Marlene Coffey, Executive Director, ONPHA
Margie Carlson, Deputy Executive Director, ONPHA
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Laurie Miller

Director, Provincial Planning Policy Branch
Local Government and Planning Policy Division
Ministry of Municipal Affairs

777 Bay Street, Floor 13

Toronto, ON, M5G 2E5

February 1,2018

RE: ONPHA’s comments on the proposed regulation under the Planning Act related to inclusionary

zoning

Dear Ms. Miller,

Thank you for the opportunity to provide comments on the proposed regulation under the Planning Act

related to inclusionary zoning.

The Ontario Non-Profit Housing Association (ONPHA) is a member-funded and member-directed
association that represents non-profit landlords and local housing corporations throughout the province.
Our more than 700 member organizations manage over 163,000 units in 220 communities, and they
house some of Ontario’s most vulnerable marginalized residents — those living in or near poverty, fleeing

violence, transitioning out of homelessness, or living with developmental disabilities, mental illness,

addiction, or HIV/AIDS.

ONPHA has long advocated for a diverse range of housing affordability tools, including inclusionary
zoning. We applauded the provincial government’s decision to develop legislation that would help
municipalities achieve affordable housing goals through this measure, and we provided input about how
policies could be designed to best promote affordable housing outcomes across Ontario. Before the
Promoting Affordable Housing Act was passed in 2016, ONPHA recommended that inclusionary zoning
policies provide ample municipal discretion on issues such as the depth of affordability, unit set asides,
thresholds, incentives, and minimum requirements. We raised that local housing and homelessness plans
have been developed to guide municipal priorities on affordable housing investment, and stressed that local

governments are in the best position to determine how to implement inclusionary zoning.
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Unfortunately, the provincial government has taken the exact opposite approach with this proposed
regulation. Despite the great diversity that exists in Ontario’s real estate markets and between
municipalities, the regulation adopts a “one-size fits all” approach that will not allow local governments to
use inclusionary zoning to meet their local needs and contexts. Worse yet, several of the provisions fly in
the face of best practices learned from other jurisdictions, and the regulation introduces unprecedented
financial requirements for municipalities. Given the excessive restrictions and requirements, along with the
limited return of affordable housing, it is unlikely that any municipality will adopt inclusionary zoning by -

laws under the current regulation.

ONPHA, like many other organizations and individuals, is greatly disappointed in this missed opportunity

to meaningfully contribute to the development of affordable housing.

We are calling on the government to amend the regulations to maximize the amount of affordable housing
inclusionary zoning by-laws can yield, and to give municipalities the flexibility they need to address housing
affordability within their local contexts. We have reviewed the proposed regulation and offer the following

recommendations:

1) Provide municipalities with ample discretion to design by-laws that meet local needs and

contexts

a) Give municipalities flexibility to determine development thresholds: The proposed regulation specifies
that inclusionary zoning by-laws could only apply to developments of 20 or more residential units.
We believe that imposing a province-wide development threshold restricts the ability of
municipalities to address local contexts. While a threshold of 20 units could be reasonable in some
jurisdictions, it may not make sense in others. For example, in some rural or northern communities,
developments could include fewer overall units but these units could be of a significant size. To

account for regional differences, we recommend that the regulation be amended to:

I. Remove province-wide development thresholds and require that municipalities determine local
thresholds within their Official Plans; and
il Give municipalities flexibility to use overall unit number or overall Gross Floor Area (GFA) when

setting local development thresholds.

b) Give municipalities flexibility to determine local unit set aside requirements: The proposed regulation

specifies that the total number of affordable housing units or the total GFA occupied by affordable

housing units could not exceed five percent or 10 percent if the development is located in a high
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density transit station area. We have three main concerns related to this provision. First, these
targets are very low when compared to other inclusionary zoning jurisdictions where set aside
requirements of 15 to 20 percent are common. Second, there is, again, no flexibility built in for
municipalities to design by-laws that address locals needs and contexts. Third, there is no mention
of setting guidelines around the type of units that would be developed through inclusionary zoning.
We are concerned that this could potentially lead to situations where the units being developed are
not the ones that are needed. For example, developers could be fulfilling requirements by providing
only bachelor units when larger family units are what an area needs. To address these concerns, we

recommend the regulation be amended to:

i.  Impose unit set asides of five or ten percent as provincial minimums and allow municipalities
to set local maximums within their Official Plans;

ii.  Require that set asides be determined on the basis of Gross Floor Area (GFA) as opposed
to proportion of units to give municipalities control over the type of units being developed;
and

jii. — Allow municipalities to develop a point system where unit set asides could be dependent on
level of affordability. For example, a developer could be permitted to provide fewer

inclusionary zoning units if they were at a deeper level of affordability.

c) Give municipalities flexibility to determine affordability periods: The proposed regulations specify that

the affordability of each inclusionary zoning unit could be maintained for no less than 20 years and
no more than 30 years. While we agree with setting minimum affordability periods, we believe that
capping them will restrict the ability of municipalities to design programs that effectively respond

to local needs. We recommend the regulation be amended to:

I. Remove province-wide caps on affordability periods and require that municipalities develop local
affordability periods within their Official Plans; and
ii.  Increase minimum affordability periods to at least 25 years to match typical amortization

periods.

d) Do not impose province-wide resale provisions: The proposed regulation specifies that an agreement
must be signed between municipalities and the owner of inclusionary zoning units that sets out re-
sale provisions. We agree that this is necessary, but do not agree with the regulation setting out
requirements related to equity transfer. We believe this is overly prescriptive and unfair to
municipalities who should be permitted to maintain equity and affordability over the long-term.

Therefore, we recommend that the regulation be amended to:
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I, Remove province-wide resale provisions related to equity transfer and require that municipalities

set out local resale requirements within their Official Plans.

2) Do not restrict municipalities from including rental housing within inclusionary zoning bylaws

The proposed regulation specifies that residential rental developments would be exempted from
inclusionary zoning by -laws. While this might make sense in some regions, we are fundamentally opposed
to province-wide restrictions around this. Beyond limiting municipal flexibility to address local contexts, it
could also limit future initiatives to create affordable rental development. For example, Vancouver has
recently proposed the concept of “rental only zones™. Given ever increasing affordability issues, it is not
unreasonable to predict that something of this nature could be proposed in Ontario. If the proposed
inclusionary zoning regulation is in place, however, this will limit a municipality’s ability to leverage such an
initiative to its full potential. We strongly believe that decisions around housing tenure are best left to

municipalities, and we recommend the regulation be amended to:

a) Remove explicit exemptions for residential rental housing in order to give municipalities the flexibility

they need to address local context and realities, now and in the future.

3) Define provincial affordability targets for inclusionary zoning units

While the proposed regulation imposes restrictive requirements and caps in many areas, affordability
targets are left to municipal discretion. We believe this is one area where there should be provincial

consistency, and recommend that the regulation be amended to:

a) Set province-wide minimum affordability targets that are consistent with the definition of affordability
included in Ontario’s 2014 Provincial Policy Statement under the Planning Act.

4) Remove requirements for municipal contributions

The proposed regulation sets out requirements around various measures and incentives that amount to
municipalities compensating developers for 40% of each affordable housing unit created. This is
unprecedented in any other jurisdiction where inclusionary zoning has been implemented. In fact, the
Canada Mortgage and Housing Corporation’s recent review of domestic and international practices refers

to inclusionary zoning as a tool that “engage[s] private developers in the provision of affordable

1 CTV News. Vancouver mayor wants powers to label some city land “rental only”. 2017, https://bc.ctvnews.ca/vancouver-mayor-
wants-powers-to-label-some-city-land-rental-only-1.3689735
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housing...without relying upon the use of subsidies of any kind from the municipalities or other levels of

government”.2

Standard inclusionary zoning practice is to set reasonable minimum thresholds aimed at achieving long-
term, shallow affordability through the private sector so that municipalities can direct their revenues
towards programs and subsidies that achieve deeper affordability. When designed this way, inclusionary
zoning presents an opportunity to |everage private sector deve|opment as a comp|ement to existing
municipal initiatives. Unfortunately, however, the design of Ontario’s proposed regulation would lead to

inclusionary zoning coming at the expense of them.

Ontario’s municipalities cannot afford the excessive financial requirements that are being proposed. They
are already deeply invested in social housing, and many are also funding additional affordable housing
initiatives. If municipalities are in a position to fund further housing initiatives, they are not likely to devote
their limited financial and administrative resources to a program that provides low returns, limited
affordability and an inability to protect public investment over the long-term. Municipalities have better

options for maximizing investments to provide more and deeper affordability already.

It is unclear why these seemingly arbitrary and unprecedented financial requirements have been included
in the proposed regulation. If they are based on analysis, we encourage the Province share this
transparently and publically. Further, if the Province believes it necessary to provide offsets to private
developers we encourage them to take a lead role in doing so through waiving provincial taxes, providing
surplus provincial land at a reduced cost or by providing direct compensation through housing related tax
revenues. With Ontario’s Land Transfer Tax generating an estimated $2.8 billion in the 2016-2017 fiscal
yearg, and the Non-Resident Speculation Tax generating $132.6 million over the first seven months of its

existence?, the Province is in a much better position than municipalities to provide financial offsets.

We strongly believe that the proposed financial requirements will prevent municipalities from adopting

inclusionary zoning by-laws, and we recommend that:

a) The regulation be amended to remove any requirements around municipal contributions. This, of course,
would not limit municipalities from designing and introducing incentives to promote or deepen affordability
in regions where this supports local needs, priorities and circumstances; and

b) The Province take a lead role in providing any offsets to private developers

2 Canada Mortgage and Housing Corporation. Inclusionary Zoning: Domestic and International Practices. 2017. ftp://ftp.cmhc-
schl.gc.ca/chic-ccdh/Research Reports-Rapports de recherche/2017/RR Inclusionary Zoning EN w.pdf

3 Ministry of Finance. 2017 Ontario Economic Outlook and Fiscal Review.
https://www.fin.gov.on.ca/en/budget/fallstatement/2017/fes2017.pdf

4 Ministry of Finance. Non-Resident Speculation Tax Collected. 2017. https://www.fin.gov.on.ca/en/bulletins/nrst/nrstcollected.html
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Our colleagues at the Association of Municipalities Ontario (AMO) will be providing a more in-depth
analysis on the implications of the proposed municipal contributions. We encourage the Province to review

their submission and recommendations.

5) Do not permit areas to be excluded from inclusionary zoning by-laws

The proposed regulation specifies that municipalities must identify locations and areas in the municipality
that may be appropriate for inclusionary zoning by-laws. We are concerned that this provision could have
unintended consequences and that it could lead to the exclusion of suitable inclusionary zoning areas
based on NIMBY (not-in-my-backyard) sentiments. Therefore, we recommend that the regulation be

amended to:

a) Remove the provision that would permit municipalities to exclude certain areas and require that

inclusionary by-laws apply to the entire jurisdiction in which it is being implemented.

6) Regquire municipal definitions of “proximity” in relation to off-site units

The proposed regulations specify that offsite units must be located “in proximity” to the development from
which the units are being transferred, however this is not defined. We recommend the regulation be

amended to:

a) Require municipalities to include a local definition of “proximity” within their Official Plans; and
b)  Provide that off-site units must be developed in areas that have comparable access to amenities and
services (i.e. schools, transit, hospitals, etc.) as the development from which the units are being

transferred

/) Clarify the potential role of non-profit housing providers

Although non-profit housing providers are referred to in the regulation’s off-site provisions, the potential
role of this sector is never fully addressed. The provincial government must clarify whether it is their intent
to permit the sale and/or transfer of inclusionary zoning units to non-profit housing providers for the

purpose of providing affordable rental housing. ONPHA strongly recommends that:

a) Non-profit housing providers be permitted to purchase inclusionary zoning units for the purpose of

leasing them at affordable rents and that the regulation be amended to explicitly state this; and
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b) Certain exemptions for non-profit housing providers be built into the regulation to encourage the

transfer of off-site inclusionary zoning units to these organizations (specific proposals related to this are

included below).

8) Waive limits on affordable units, occupancy timelines, and zoning restrictions if off-site units are

being transferred to non-profit housing providers

The proposed regulation specifies that no more than 50 percent of units in an off-site development may
be inclusionary zoning units. It also provides that off-site units must be ready for occupancy within 36
months of the transfer. These restrictions will present challenges for non-profit housing providers looking
to combine off-site units from multiple developers into a single development. Beyond this, the regulation
provides no mention of how the creation of off-site units would be administered or monitored. Would the
developer build and sell completed units? Would funds for the development be managed by the
municipality? To address these challenges and unanswered questions, and to promote the involvement of
non-profit housing providers in off-site inclusionary zoning developments, we recommend the regulation

be amended to:

a) Permit off-site developments with more than 50 percent inclusionary zoning units if the development is
proposed by a non-profit housing provider;

b) Extend off-site occupancy timelines beyond 36 months if the development is proposed by a non-profit
housing provider; and

c) Include a requirement for municipalities to build processes around the transfer of off-site units into their

Official Plans.

The regulation also specifies that the land on which the offsite units would be developed must be zoned for
inclusionary zoning unless the development or redevelopment is proposed by a non-profit housing
provider. As expressed previously, ONPHA has concerns about permitting inclusionary zoning by -laws
that apply in some areas of a municipality and not others. However, if this provision is ultimately included,
we support the approach of exempting developments that are proposed by non-profit housing providers.
This will further increase flexibility for non-profit housing providers to have involvement in operating off-

site units.
Conclusion

Ontario’s inclusionary zoning regulation could have provided an effective policy tool that would leverage

private development booms and work alongside municipal initiatives to maximize affordable housing
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development. It could have been designed to help municipalities address current and future housing
pressures, and to contribute to the overall sustainability of the provincial housing market. Instead, the
excessive financial requirements, lack of flexibility to meet local needs, and low returns on investment will
effectively result in limited, if any, municipal uptake. The regulation as it is currently written goes against
goals that have been expressed in Ontario’s Long-Term Affordable Housing Strategy, as well as the
provincial Fair Housing Plan. Further than that, it stands to limit opportunities that could be leveraged

through new investments under the National Housing Strategy and other future initiatives.

With this submission ONPHA is joining the voices of municipalities, sector organizations and individuals
across the Province who have collectively organized and who are calling on the government to allow

inclusionary zoning to be used to its full potential.

We hope the government will commit to reviewing best practices learned from other jurisdictions and to
undertaking further consultation around the proposed regulation. As part of this, we recommend that the
Province strike a working committee with key stakeholders such as ONPHA, the Association of
Municipalities Ontario (AMO), the Ontario Municipal Social Services Association (OMSSA), the Co-
operative Housing Federation (CHF), and Social Planning Toronto, among others. As the voice of

Ontario’s non-profit housing sector, ONPHA is available and eager to engage in this process.

Sincerely,

e,

Marlene Coffey

Executive Director
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